EDITORIAL NOTE

The editors welcome the submission of articles, precedents and casenotes
and are pleased to give guidance in advance,

Articles Ideally articles should be between 3000 and 4000 words. Longer or
shorter submissions will nonetheless be considered.

Casenotes In general the maost acceptable length of casenotes is 2000-3000
words. However, clear, concise submissions that fall cutside these limits
will be considered.

Precedents In the selection of forms for publication in the Precedents,
particular regard is paid to topicality and the development of innovations in
content or style, but everyday forms are welcome.

Book Reviews There is a guideline of 1,000 words. The book will become
the property of the reviewer on publication of the review.

All submissions may be sent direct to the appropriate editor, or to The
Conveyancer and Property Lawyer, 100 Avenue Road, Londen NW3 3PE.
It possible, please supply submissions on disk [saved either as a Word
document or in rich text format| along with hard copy.
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THE EUROHYPOTHEC: A COMMON
MORTGAGE FOR EUROPE

Dr Sergio Nasarre-Aznar’
(L1 Europe; Hypothecation; Models; Mortgages
1. Introduction

Since the 1960s, interest in creating a common mortgage for the
whole of Europe has been increasing, especially as regards the
need for trans-national and pan-European mortgage lending in the
context of European integration.

The main problems are the differences between the laws on
mortgages in the different European countries. The benefits of an
Eurohypothec” would be great, both to consumers iborrowers)}
and to credit institutions. The former would benefit from an
increase in the competence of the lenders jall European lending
institutions would be allowed to lend under the same conditions
anywhere in Europe), and the latter would benefit from a standar-
dised type and regulation of mortgage. Therefore, the Euro-
hypothec would bring a huge development in the mortgage and
the real estate markets throughout Europe.

This article will deal with all these matters, especially the uses
and benefits that a more flexible rortgage would give to the
market: easier ways for mortgage securitisation, easier mortgage
refinancing, widespread syndicate lending, etc. As an example,
most hypothecs currently granted in Europe are not flexible
enough to be securitised (i.e. funded by issuing mortgage-backed
securities), because they cannot be placed easily in an linter-
national] pool of mortgages; the countries have been trying to find
different ways of bypassing this problem either unsuccessfully or
with success but threatening the pillars of their legal systems.

This article will also give a general overview of the situation of

' Ph.D, M.Phil. (Cantab.), University Rovira i Virgili, Tarragona, Spain, email sna@fc-
j.urv.es. This paper was discussed in the “Housing Economics” workshop of the European
Nerwork for Housing Research ["ENHR"| Conference ar the University of Cambridge, July 3,
2004. The article has been possible thanks to the sponsorship of the Spanish Ministry of
Science and Technology (BJU2003-06718-C02-02),
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the hypothecs around Europe and discuss the main legal problems
to reach an Eurchypothec, particularly the jus loci problem, the
accessoriety of most mortgages in Furopean countries and the
different systems of Land Registration. Land is always a matter
that countries like to regulate by themselves and they do not rely
on the possible admission of supra-national structures and insti-
tutions that could deal with this matter. But the reality is that in
a common Europe there should be no restrictions on the freedom
of capital movement. Projects like EULIS or the works of research
groups that try to find the common core of the private legal
systems in Europe are helping in this objective.

The main features of the proposed model of Eurohypothec will
also be presented. The last part of the article will deal with the
methodology agreed to be used to study the Eurohypothec in the
research group “The Eurohypothec: A Common Mortgage for
Europe” in which the author is working,

2. A short history of the Eurohypothec

There have been different phases through which the Eurohypo-
thec has been studied by several institutions and groups:

(a) Segré Report {1960s). This raised the idea of a flexible
common mortgage for Europe. According to the report, this
flexibility can be achieved through regulating an independent
mortgage, which means, a right in rem which should be inde-
pendent from the credit that it is securing at a certain point in
time, so it can be negotiated apart from the secured credit.
Moreover, the Eurchypothec should be able to be attached to a
document/letter {Brief] which can be transferred from hand to
hand without recording the transfers in the Land Register, operat-
ing like a security. The chosen model was the German Grund-
schuld. This was also the chosen model of the Report by the Max
Planck Institut fiir ausléndisches und internationales Priva-
trecht (Hamburg, 1971) which focused its study on the Eigentii-
mershypothek or owner’'s mortgage, which meant that an owner
of a piece of land would be able to create a mortgage for his own
interest, without the need to have credit or a creditor.

(b) The Report of the International Union of the Latin Notaries
(1987) used the term “Eurchypothec” for the frst time and
adopted another model for it: the Swiss Schuldbrief, which is
even more flexible than the German Grundschuld.
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ic) From then on, the question of the Eurohypothec stayed in
the hands of the legal literature with specialists like Wherens,?
Stdcker,® Wachter* and Bernstoff.®

{d) Today there are some research groups that deal partially
with harmonisation of property law in Europe, such as the group
of Professor Von Bar (Study Group on a European Civil Code®) and
the group at the European University Institute Florence (Euro-
pean Private Law Forum’). The recently created group “The
Eurohypothec: A Common Mortgage for Europe™® deals specifi-
cally with the matter of a common mortgage for Europe. The next
group is the so-called “Forum Group” created by the European
Mortgage Federation.” The project called EULIS defends the
creation of a trans-national online Land Register and Cadastre'®
and, finally, there is the research project called the European
Mortgage Finance Agency Project {“EMFA”} which pays attention
to the harmonisation of trans-national mortgage lending through
the harmonisation of the passive operations of the mortgage
market, that is, through the creation of a Finance Agency in
Furope like Fannie Mae and Freddie Mac in the United States.®!

3. Why a Eurohypothec is needed

The starting point is the fact that currently trans-national mort-
gage lending is practically non-existent,? one of the reasons being
the legal difficulties that foreign lenders experience when trying
to compete with local lenders within European countries.!?

2H.G. Wehrens, “Uberlegungen zu einer Eurchypothek” {1992] 14 Waertpapier Mittei-
lungen-Zeitschrift fir Wirtschafts- und Bankrecht 557-596. See also H.G. Wehrens, “Real
Security Regarding Immovable Objects. Reflexions on a Euro-Mortgage” in Towards a
European Civil Code {2nd ed., Ars Aequi Libri, Kluwer Law International, 1998},

> (). Swocker, Die Eurohypothek {Duncker & Humblot, Berlin, 1992).

* T Wachter, “Die Eurohypothek-Grenziiberschreitende Kreditsicherung an Grundstiicken
im Européischen Binnenmarke” [1999) 2 Wertpapier Mitteilungen-Zeitschrift fiir Wirtschafts-
und Bankrecht; “La garantie de crédit cransfrontalier sur les immeubles au sein de I'Union
européenne. L'Eurchypothéque” {1999} 4 Notarius International.

* C.G. Bernstorff, “Das Hypothckenrecht in den EU-Staaten” (1997) 3 Recht der Inter-
nationalen Wirtschaft.

¢ See www.Sgecc.net.

7 See www.iue.it/LAW/ResearchTeaching/EurcpeanPrivateLaw.

& See www.eurohypothec.com.

¢ See www.hiypo.org.

16 See www eulis.ore.

i See www emfa net

12 We can agree, to some point, that it exists but it is completely underdeveloped [see E.
Klesta, “Experience in Cross-Border Residential Mortgage Lending in the FUJ: Examples from
Portugal and Greece” (2003} Housing Finance International 15).

12 Although this is a fact, it has not been properly studied yet from a financial and economic
point of view and full research should be undertaken focusing on the reasons why this
happens.
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From a legal point of view there are reasons for this, the basic
one being that there are now 25 different types of mortgages and
hypothecs in Europe. This means that each hypothec/mortgage
needs to be known and studied in detail by professional lenders
\banks and other credit institutes) to properly risk lending in each
member country. But even with this study, specially focused on
the efficiency of each mortgage (how many preferred rights there
are, Land Register working, speed and costs of registration and
execution, reports from local lawyers, etc.), foreign lenders would
never be able to compete in same conditions as local lenders
because the instrument that they have to use {the mortgage) is
not the same as in their local market so therefore they are not
used to using it properly.

Of course this has a detrimental effect upon competition
among credit institutions in the EU which prejudices the chance
of borrowers benefiting from the availibility of more lenders and
from the fact that a more flexible mortgage than the ACCESSOry
mortgages now regulated in most civil law countries would also
give them more chance of refinancing their mortgages with their
current banks or finding others which offer better conditions to
their mortgage loans {see Fig.1).

Credit ,:A—m:)m
institution 1 - ——

Transfer of the
independent

C oo AN -

INDEPENDENT
MORTGAGE

AN Debtor! &
mortgagos

Fig.1. Borrower’s mortgage refirancing

Payment o cancel ioan for Amount
X for the stand amount which is
cumently due (=Amount Y)

Credit
institution 2

But this is not only a matter of borrowers’ rights. Lending
institutions are, according to the opportunity cost, losing busi-
ness opportunities because there are several local and trans-
national businesses that nowadays are not possible without an
Eurohypothec. These are the following:

A] It may be possible to secure a loan or several loans with
a mortgage on several properties located in different
European countries. Currently this is not possible
because several mortgages (with different requirements
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and efficiency| may be granted for each country to secure
different loans. '

B) It may be possible to finance pools of properties Euro-
pean-wide, with the possibility to exchange propertics
under the mortgage, disregarding in which country they
are.

C) It may be possible to change the borrower, regardless of
in which country he is in.

D) It may be possible to exchange lenders from any Euro-
pean country, which should involve the fullo develop-
ment of the process of mortgage securitisation at an
European level.'* Currently, securitisation cannot be
developed properly around Europe due to the legal‘ con-
straints, especially the ones related to the existing
“dependent mortgage” which does not allow a free,
quick and easy transfer of the pools of mortgages to
special purpose vehicles. With a proper reg_ula_ted inde-
pendent Eurchypothec, different credit institutions may
be able to create common separated pools of credits
secured by mortgages which would be retained by the
originator (lending institutions) on trust for them. It
would be a simnilar {though with legal differences due to
the particularities of the common law trust) seructure as
the English standard securitisation model. The structure
of a mortgage securitisation process with an independ-
ent Eurohypothec could be as it is shown in Fig.2.

€
-+ — | Credit institution
»

INDEPENDENT | -
EURGHYPOTHEC | The credit
ir i Iransfer

tha loans and retain
the Eurohypothecs

Credit institutian 2

POOL OF LOANS
(secured by the mortgages
retained by the originator)

Bebtor/mortgagor
in EU country 1

Debtorimortgagor
INDEPENDENT
in EU country 2 EURCHYPOTHEC

MORTGAGE -BACKED
SECURITIES

Fig.2. Mortgage securitisation with an independent mortgage

i i i he mortgage market
“ For more on the harmonisation of the passive operations cflt
{securitisation and mortgage bonds), see . Nasarre-Aznar, Securitisation & Morigage Bc{%a;s.
Legal Aspects and Harmonisation in Furope (Gostick Hall, Saffron Walden, 2004),
pp.75-108.
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4. Searching for a model for the Eurohypothec

The different studies from the 1960s to now have revealed that
the most appropriate model of a Eurchypothec is one that would
bring the chance to undertake/enhance several businesses that
currently cannot be developed properly across European coun-
tries.

Apart from this, we have to take into consideration the idea of
the European commeon core of the existing mortgages in Europe
and it seems to be that a mortgage is a right that entitles its owner
to a preferred right over a piece of land. From this common core
on, everything is different.

From a general viewpoint, one can divide the existing mort-
gages in Europe into four main groups:

a) The continental dependent mortgage. This is the most
widespread model in Europe, which has led some
authors (e.g. Wachter] to suggest it as a model for the
Eurohypothec. It is present almost in every EU country
but it has disadvantages in relation to the independent
mortgage which are related to its accessoriety in relation
to the secured loans lack of flexibility.

b} The continental European independent mortgage. Its
origins are in Germany and Switzerland, but it is wide-
spread through the east European countries such as
Estonia (Hipoteek), Poland (Diug na nieruchomosci, still
a project), Slovenia (Zemljiszi dolg) and Hungary {6ndlls
zdlogjog).

c| The Scandinavian independent mortgage.t®

d} The common law “mortgage” in the United Kingdom
and Ireland. Although there are some features that make
the common law mortgage as flexible as the continental
independent mortgage, the point is that the mortgage
itself belongs to a specific context: the common law and
the equity. The Anglo-American law system cannot be
exported at this point, because the fact that the mortgage
contains a 3,000 year lease cannot be understood abroad;
moreover, the fact that the mortgage is, at the same
time, a loan and a right in rem is also difficult to
understand outside Anglo American systems because
civil law countries have a model of rights in rem that
secure contracts and other obligations.

¥ U. Jensen, Pantréte i fast egendom {6th ed., lustus, 20011
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Here follows Table 1 which compares the Anglo-American mort-
gage, the continental dependent hypothec and the independent

one.!¢

FANLIVN

dHIHM

17 G.]. Siedel and |.K. Cheezem, Real Estate Law (4th ed., South-Western College Publish-
{2005] 69 Conv, JaN/FEB © SWEET & MAaXwWELL

ing, United States, 1999), p.310.
'8 D. Bellinger and V. Kerl, Hypothenekenbankgesetz [4th ed., C. H. Beck’sche Verlagsbuch-

handlung, Miinchen, 1995), p.546 and K.H. Schwab and H. Priitting, Sachenrecht, {27th ed.,

Miinchen, 1997, p.344.
¥ H.G. Wehrens, "Der schweizer Schuldbrief und die deutsche Briefgrundschuld. Ein

Rechivergleich als Basis fiir eine zukanftige Eurchypothek” [1988] 7 Qsterreichische Notar-

iats-Zeitung 184.

16 More information on mortgages can be found in Nasarre-Aznar, above n.14.
[2005] 69 Conv., JAN/FEB © SWEET & MAXWELL
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20 See W. Clark [coord.], Fisher and Lightwood's Law of Mortgage {11th ed., Butterworths,

202) pp.16 and 17 for other types 2nd ways.
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?7 Clark, above n.20, p.379.
2* Wehrens, above n 19, p.184.
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2 Schwab and Pritting, Sachenrecht, p.291.

2 ibid., p.344.
26 Clark, above n.20, p.389.

24 Clark, above n.20, p.4.
¥ Clark, above n.20, p.7.

2 ibid., p.15.
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** £ H. Burn, Cheshire and Burn's Modern Law of Real Property {15th ed., Butterworths,

1995), pp.722 and 723.

3% Stacker, Die Eurohypothek, pp.264-267.
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5. EULIS and EMFA projects

The aim of both projects is to harmonise indirectly the mortgage
market in Europe in two completely different ways: the European
Land Information Service (“EULIS”), on the one hand, tries to
unify the Land Registers throughout Europe by way of an online
Register and Cadastre; the EMFA Project Group, on the other
hand, has studied the behaviour and the impact of the govern-
ment-sponsored enterprises in the United States, Fannie Mae and
Freddie Mac, and they have concluded that they have been useful
for the development and the harmonisation of the mortgage
market in that country.

In the context of the majority of national land registers still
being anchored in the nineteenth century,3' EULIS?* is presented
as a chance for online access and consulting of the associated
national Land Registers and Cadastres.*® To achieve this goal
there are some difficulties to be overcome: lack of common
principles in collecting and storing the relevant information, no
common legal framework and lack of common principles regard-
ing access to the information. The project wants to achieve
common unique online access to trans-national information
about a piece of land.

This project is quite limited when compared to the English
Land Registration Act 2002 {(LRA 2002) which foresees the
e-conveyancing of land: the sale and charge of land would only be
possible through the intranet without the need for physical books
of the Land Register and any kind of paper deeds outside the
e-Registry. Although not fully in force for several years, the LRA
2002 is an excellent example of the future role of the Land
Register in a unified Eurchypothec: the latter cannot exist with-
out the former due to the important role that the Land Register
should develop next to the Eurohypothec, essentially, security
and certainty (of property, charges, etc.]. As currently there is no
national Land Registry which is available only online [not only
the consultation of the Register, but also the conveyancing of

3! There are a few European countries that allow online access to their national Land
Registers: Denmark, Germany, Ireland, Holland, Austria, Sweden and partially Italy and
Spain [European Mortgage Federation, Recommendations for the Improvement of the
Efficiency of the Morigage Collateral {2003), www.hypo.org). The Spanish Land Registry
{www registradores.org] is preparing the project called “Hermes” which will allow, through
an electronic signarare, 1o send private and public documents to be recorded at the office of
the Land Registry via email.

3t This is a project included in the Programme “e-Content” of the European Union
{www cordis lujecontent/home. html) which has been devcloped since January 2002.

*3 The original ones included are Sweden, Finland, England and Wales, Scerland, Austria,
Holland, Lithuaria and Norway. Recently also Spain has taken part in the project.
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land itself) the EULIS project is, at the moment, more modest
than the LRA 2002. The EULIS project was organised into 10
workgroups, the most interesting groups being 4 {which informa-
tion should be available online?}, 5 (which data interests the
future users of this online service?) and 10 {what will be the
impact on the mortgage market once the project becomes real-
ity?]. EULIS held its Closing Seminar in June 2004, but its
members continue working on the project.

The EMFA project is quite original as regards the harmonisa-
tion of the mortgage as an economic matter. In November 2002
several European credit institutions** grouped under the EMFA
project showed an interest in establishing a government-spon-
sored enterprise {“GSE”) in Europe.

The basic idea is to promote mortgage loans at a fixed interest
rate. This type of mortgage currently only represents 4 per cent of
the total mortgage loans in Europe. On the basis that this type of
loan is better for the mortgagor {who bears no interest risk) but
too expensive for consumers to be more attractive than the
variable interest rate mortgage, the solution is to compensate
these higher interest rates that lending institutions should charge
to the borrowers to protect themselves from interest rate risk.
This compensation could be achieved by creating a circuit for
financing these mortgages, which means, a standardised public-
backed financial vehicle (EMFA} that would buy this type of
mortgages from lending institutions to securitise them.?

EMFA should be able to borrow money through securitisation
at a better interest rate than other financial institutions {and
could buy these fixed-rated mortgages) because of the implied
support of the Eurcpean Union (which should decrease the risk of
default perceived by investors in EMFA’s mortgage-backed securi-
ties {MBS")).

This project has several advantages but also some disadvan-
tages. The main difference between this project and the others is
that this one does not take into consideration the legal matters of
the Eurohypothec but only financial and economic ones: as it
would be an advantage for lending institutions to finance their
fixed-rate mortgages through EMFA, theoretically lending insti-
tutions would adapt their mortgage products to the standards of
EMFA including fixed-rate mortgages at better interest rates than
now. But this project does not take into consideration important

** Northern Rock {UK], Crédic Agricole {France] and the Spanish Bance Bilbao-Vizcaya
Argentaria. Also supported by the Irish Life & Permanent and the Portuguese BCP.

% For mortgage financing and securitisation matters, see Nasarre-Aznar, Securitisetion &
Mortgage Bonds, see n.14 above, pp.5-11.
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legal matters, including the different efficiency of mortgages in
different European countries and the possibility of making new
trans-national mortgage businesses, etc.Table 2 shows a compar-

ison of each advantage together with its related disadvantages:

ADVANTAGES OF EMFA

EMFA could help harmonising the
mortgage market in Europe. It is
another alternative to deposit-
taking morigage finance (which is
dangerous for borrowing short and
lending long).

EMFA could help to develop syn-
thetic securitisation in Europe as it
would be the counterparty for
lending institutions.®®

EMFA would have a tacit warranty
of the European Union.

DISADVANTAGES OF EMFA

The harmonisation, at some point,
could be limited only to the pas-
sive operations of the mortgage
market {mortgage funding through
securitisation) which could bring
standardisation of the features of
the mortgage loans in Europe but
not the harmonisation of the effi-
ciency, constitution, enforcement,
Land Registries in Europe, so it
will not be a true pan-European
mortgage market. As an alterna-
tive deposit-taking funding could
be a solution but already several
alternatives exist that are not fully
exploited (securitisation, synthetic
securitisation and mortgage bonds)
due to legal constraints.

Synthetic securitisation is an in-
cipient finance technique [since it
was used in Germany for the first
time in 2000/ that is only used for
risk relief purposes but which does
not bring extra funding to the orig-
inators {lending institutions).

This is the way in which Fannie
Mae and Freddie Mac began and
after a recent crisis (2003-2004)
The US Government is thinking of
privatising them. According to
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ADVANTAGES OF EMFA

EMFA could also help to develop
housing policies and help to lend
to low-income borrowers

Borrowers would be benefited with
mortgages at a lower interest rate
and better conditions in the mort-
gage products. It would also stan-
dardise interests at a European
level,

DISADVANTAGES OF EMFA
several studies,®” the American
GSEs are not transferring the privi-
leges they have (Government
sponsoring, lines of credit, tacit
support, tax reliefs, weaker super-
vision, etc.) to the borrowers as
they have proved inefficient. Cur-
rently the US GSEs have a huge
debt that, in event of default or
unforeseen crisis, could not be paid
because of the lack of own resoure-
es to pay it.

According to the US Housing and
Urban Development (March 2000}
the GSEs role in the low-income
sector has been poorer than that
carried out by the private finance
institutions, Maybe direct subsi-
dies would be more efficient than
trying to carry out housing policy
through GSEs.

Although the US GSEs seem to
have helped to decrease the inter-
€st rate in mortgages from a 25 to
40 basis points, these results can
also be achieved chrough other
mechanisms, like private MBS3®
and mortgage bonds.?®

** See 1hid., pp.56~52 to read more about synthetic securitisation.
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#7 W. Passmore, The GSE limplicit Subsidy and Value of Government Ambiguity, Prelimi-
nary Draft, (December 2003 (1]); TH. Stanton, On Shaky Ground: The Relentless Expansion
of Fannie Mae and Freddie Mac in the US Housing Finance System [January 29, 2003). Repor:
for the Antheny T. Cluff Research Fund of the Financial Services Roundtable; H-J Diibel,
Scope and Effects of Public Credit Guarantees in Housing Finance. The Case of the US
CGovernment-sponsored Enterprises Fannie Moee and Freddie Mac (October 2003 |1)); K.W.
Colton, Housing Finance in the United States: The Transformation of the US Housing
Finance System (Joint Center for Housing Studies, Harvard University, July 2002}; H-J Diibe},
Praise be to Government: But There is Always Room for Improvement, {2003 [1]); W Poole,
Housing in the Macroeconomy, “The Federal Reserve Bank of St. Louis” {March 2003}, See
also the recent speech in the US Senate by Alan Greenspan, Government-sponsored
Enterprises (February 24, 2004, available at www federalreserve.gov.

#D. M. Jaffee and B. Renaud, “Securitization in European Mortgage Markets”, First
International Real Estate Conference (Stockholm, June 28 to July 1, 1995).

#° See Nasarre-Aznar, Securitisation &) Mortgage Bonds, pp.13-22.
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ADVANTAGES OF EMFA

Better development of the Euro-
pean capital markets

EMFA could help to stabilise the
financial system

Unbundling, that is specialisation
and division of business among fi-
nancial institutions: originators
for lending and EMFA for mortgage
finance

DISADVANTAGES OF EMFA

Today the bond market in Europe
is healthy, the mortgage bond
being the most important securi-
ty.*? Moreover, mortgage bonds are
more secure and less risky for bor-
rowers than MBS.

The US GSEs and MBS were born
as a reaction to several financiat
crisis, in the United States. But the
European financial system is more
stable than the American one: har-
monisation through Directives,
hard liquidity ratios, strong capi-
talisation mechanisms through
mortgage bonds, etc.

Unbundling is not always good be-
cause it decreases the warranties
of creditors of the originator and of
the securitised pool of mortgages
|fiduciary structures that are nor-
mally unknown in civil law coun-
tries). Moreover unbundling brings
the necessity of more intermedi-
aries between investors and bor-
rowers and there are several finan-
cial institutions that rather prefer
to fund mortgages by themselves
and without intermediaries.

6. Basics of the contents that a Eurohypothec should have

On the basis of Arts 3 and 67 of the Treaty of the European
Communities, the European Union should have the competence
to establish a common mortgage for Europe through a legal
instrument, like a directive. The question now is which kind of
regulation it should be to achieve the goals described above.
From my point of view, these would be the basics of a future

directive of the Eurohypothec:

1. The Eurchypothec may be configured as a right in rem
which may be used to secure one or more credits.

0 See the data in O. Sticker, “Development of Legislation on Covered Bonds in Europe”,
Seventh Central European Covered Bond Conference [Berlin, October 13-14, 2003
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. The Eurohypothec, should be as flexible as possible,

created without any secured credit and by the owner of
‘the land by himself or with the comcurrence of the
mortgagee.

. The Eurohypothec may secure as many credits as the

parties (i.e. lender and borrower} want to include under it
{“umbrella mortgage’).

. Due to its flexibility the mortgage may be reused as

many times as the euro-mortgagor wants, as he may be
able to recover it and to reuse it to secure more credits
granted by different lenders.

. The Eurohypothec may help to develop a pan-European

secondary mortgage market because the lending institu-
tions {mortgagees) would be able to transfer the credits
and to retain the mortgages under a trust. This would be
especially interesting for civil law countries which are
currently experiencing problems in achieving mortgage
securitisation structures.

- The lack of legal accessoriety of the Eurchypothec

should be balanced with a more flexible way to bind
security (Eurchypothec) and credit or credits. This bind-
ing should be made through a private written “security
contract” which establishes the kind of relationship
between mortgage and each secured credit, The law
regulating the Eurchypothec should foresee a minimum
contents for the security contract.

. In order to secure syndicate loans, the mortgage should

be able to be separated from each of the credits that the
members of the syndicate (partners) would grant to the
mortgagor. So the leader of the syndicate would be able
to hold the mortgage on trust for himself {for the part of
the loan he has granted) and for the other partners (for
their respective amount].

. The Eurohypothec can be created as a book-mortgage (a

mortgage which lives and develops within the Land
Register] or as a letter-mortgage [a mortgage that is
created in the Land Register but exists outside of the
Land Register and is transferred from hand to hand
without any record in the Land Register). The Euro-
hypothec may be also created in electronic form if the
Land Register is an electronic one.

*! Nasarre-Aznar, Securitisation & Mortgage Bonds, above n.14, pp.50-74.
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9. The Eurchypothec should also follow the requirements
in each country to create rights in rem {ie. to create
interests on land in the United Kingdom after the Land
Registry Act 2002 is completely in force it would nced to
record them in Land Register; no problem at all for the
Eurohypothec). Normally the recording of the Euro-
hypothec in the Land Register would be constitutive.

10. Together with the executive title that includes the
Eurohypothec against the charged piece of land, another
executive title should be vested tc the mortgagee in
order for him to be able to foreclose the mortgagor’s
personal estate (and not only the land). This perscnal
liability can be excluded in the case that the mortgagor is
not the same as the debtor.

11. The Eurohypothec does not generate interests {only, in
its case, the secured credit does|. Once the credit is fully
repaid (or partially repaid) the mortgagor can recover the
Eurohypothec {or part of it).

12. The Eurohypothec can be denominated with any cur-
rency within the EU.

13. The Eurchypothec may charge several pieces of land in
the same or in different countries within the EU.

14. The Eurohypothec comprises the rents and proceeds of
the charged land.

15. The Eurohypothec ceases to exist when, if it is owned by
the mortgagor, he agrees to or, if it is in the hands of the
mortgagee, if there is an agreement hetween mortgagee
and mortgagor.

7. Creating a Eurohypethec project

The research group “‘The Eurchypothec: A Common Mortgage for
Europe”#? was cstablished in January 2004, is funded by the
Spanish bank BBVA and is currently supported by the Spanish
Land Registry. Its main goal is to write a proposal for a directive
on the Eurohypothec. The members of the group are not only
academics, but also practitioners of the mortgage market {bank-
ers, Land Registry representatives, etc.). They are mainly jurists
but there is also one economist. There are researchers from Spain,
Great Britain, Germany, Poland and Sweden.

* www.enrohypothec.com.
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Fig.3. Research group’s plan

With this methodology, the group are investigating the current
needs of the trans-national mortgage market and compiling
information about different mortgage regulations in Europe and
materials (books and scientific articles) where this topic is
assessed. The most important point at the second stage is to find
the common core of the mortgages and hypothecs in Europe and,
taking them intc account, to create a first regulation on the
Eurohypothec,

Currently, a first draft on the basic guidelines of the Euro-
hypothec has been released and the works are being directed to
achieve a flexible but secure common mortgage.

8. Conclusions

It is a fact that the volume of the trans-national mortgage market
is very low and ome of the causes is the lack of standard
regulation. This lack of dynamics in this market negatively
affects the borrowers and those who need a credit not only to live
but also to start a business or need room for offices. At a lower
Eurohypothec market, there is lower competence among lenders
and therefore less incentive for them to make better deals with
customers.

If the necessity is clear, what is missing? Well, the main
obstacle is to detect the wish of the mortgage industry [bankers,
borrowers and Land Registry offices| to make an Furchypothec.
After that, the main problem will be the model], which should be
a model that suits everybody. This can be achieved by creating a
model based on the common core of the mortgages in Europe and
after that would come the details [intervention of notaries, role of
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Land Register, etc.). Several Furopean research groups are work-
i is matter.

m%)?;; tfl}:'mg that authors have agreed on so far, is that tfhe
Eurchypothec should be regulated in a way that would alllo.w or
a better and more secare business than we have now. it th_ls is not
the case, the idea should be discarded. A good starting point may
be in thinking of a mortgage that may be as ﬂemble as possible to
deal with several business that today are difficult to be success-
fully achieved in most European countries.
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COMMONHOLD DEVELOPMENT RIGHTS—A
COMPARATIVE ASSESSMENT

C.G. van der Merwe and P.F. Smith*

(M1 Commonhold; Comparative law; Development; Germany;
Land registration; New South Wales; United States

Introduction

On September 27, 2004, Pt I of the Commonhold and Leasehold
Reform Act 2002 brought into existence commonhold, a new
form of statutory freehold land tenure.! Commonhold facilitates
the development of freehold units in subdivided buildings. The
new tenure is available for residential and commercial units
alike, or a mixture of both. It offers new opportunities to
developers, as well as posing some problems arising from the
complexity of the primary and secondary legislation.

The Aldridge Committee suggested that the purpose of the
commonhold scheme is to regulate relations between owners of
separate properties which lie in close proximity to each other and
are interdependent? This remains the case.? The Government
admits that it will be difficult for buildings held on long leases to
convert to commonhold.* The new tenure is, therefore, mainly of
use for new developments, or for conversions of vacant freehold
premises or where an existing leaschold building with a small
mumber of units is involved.

Until now, developers wishing to put up a block of flats or to
develop units in a multi-occupied commercial building have had
to use the long leasehold system. This is because of the long-
standing rule that the burden of positive covenants can, neither at
common law nor in equity, run with freehold land against
successors in title.5 Hence, only by making use of artificial

* Professor of Civil Law, School of Law, University of Aberdeen and Reader in Property Law,
School of Law, University of Reading, respectively.

! Commonhold and Leasehold Reform Act 2002 {Commencement No.4j (England] Order
2004 (51 2004/1832) {hereafter “CLRA 2002”). On the crigins of the expression “comman-
hold”, see N. Roberts, “Commonhold—A New Property Term” [2002] Conv. 341.

2 Commonhold Freehold Flats and Freehold Ownership of other Interdependent Buildings,
Report of a Working Group, Cm.179 (1987 para 1.1. (hereafter “Aldridge Report”).

2 The commonhald community statement {the commonhold constitution} must specify at
least two relevant parcels of land as commonhold units (CLRA 2002, 5.11{2)],

¢ Commonhold, Proposals for Commonhold Regulations (2002), Annex F, Pt ], para8.

5 In Rhone v Stevens [1994) 2 A.C. 310, esp. at 321 |per Lard Templeman}; J. Snape, “The
Burden of Positive Covenanrs” [1994] Conv. 477,
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